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 1.  TIME:  9:00   CASE#: MSC17-02330 
CASE NAME: CHEKENE VS. BOWERS 
HEARING ON MOTION TO ADD DAMON BOWERS AS A JUDGMENT DEBTOR 
FILED BY ANDREW CHEKENE, MELANIE CHEKENE 
* TENTATIVE RULING: * 
 
 Plaintiffs’ motion to amend their judgment against DB Capital Investments, Inc. (“DBC”) 

is denied.  The case management conference and the bankruptcy status review hearing, both 

set for September 22 at 8:30 a.m., are confirmed.  The basis for this ruling is as follows. 

 A. Bowers Is An Existing Co-Defendant 
With No Alter Ego Allegations Against Him. 

 The cases cited by plaintiffs do not support the proposition that plaintiffs can amend a 

judgment against one defendant to add an existing co-defendant who would otherwise have a 

right to trial.  (See, e.g., NEC Electronics Inc. v. Hurt (1989) 208 Cal.App.3d 772, 775 [“[n]either 

Finelli nor Hurt, the sole shareholder and chief executive officer of Ph, was named as a party or 

served in his individual capacity”]; Jack Farenbaugh & Son v. Belmont Constr. (1987) 194 

Cal.App.3d 1023, 1027 [“respondent brought a motion to amend the judgment to name 

appellant, who was not a party to the original action”].)  Proceeding in the jarringly odd manner 

that plaintiffs propose would contradict the legal theory supporting the equitable doctrine 

plaintiffs invoke: 

Judgments are often amended to add additional judgment debtors on the 

grounds that a person or entity is the alter ego of the original judgment 

debtor.  [Citations omitted.]  This is an equitable procedure based on the theory 

that the court is not amending the judgment to add a new defendant but is merely 

inserting the correct name of the real defendant.  [Citations omitted.]  "Such a 

procedure is an appropriate and complete method by which to bind new 

individual defendants where it can be demonstrated that in their capacity as alter 
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ego of the corporation they in fact had control of the previous litigation, and thus 

were virtually represented in the lawsuit."  (1A Ballantine & Sterling, Cal. 

Corporation Laws (4th ed.) § 299.04, p. 14-45.)  In other words, "[if] the claim of 

individual liability is made at some later stage in the action, the judgment can be 

made individually binding on a person associated with the corporation only if the 

individual to be charged, personally or through a representative, had control of 

the litigation and occasion to conduct it with a diligence corresponding to the risk 

of personal liability that was involved."  (Rest.2d, Judgments, § 59, p. 102.)  

[Emphasis added.] 

(NEC, supra, 208 Cal.App.3d at 778-779.) 

 In the case at bar plaintiffs are not seeking “to bind new individual defendants,” but 

rather are seeking to deprive an existing defendant of discovery, pretrial procedures such as 

summary judgment, and a trial on the merits.  Further, while defendant Bowers may have 

controlled the defense of the arbitration, he had no reason to fear “the risk of personal liability” 

in doing so because he had not agreed to arbitrate claims against him personally, Judge Treat 

had not ordered him to arbitrate, and the arbitrator expressly acknowledged a lack of jurisdiction 

over Bowers. 

   Nor did defendant Bowers have any reason to anticipate that plaintiffs would later move 

to amend any judgment arising from the arbitration to add Bowers as an additional judgment 

debtor.  To the contrary, Bowers had every reason to believe that plaintiffs had no intention of 

doing so, as shown below. 

The Operative Pleading 

The operative pleading — the First Amended Complaint filed more than three and a half 

years ago — contains no allegations that Bowers is the alter ego of DBC.  The operative 

allegations against DBC read as follows: 

4. Plaintiffs are informed and believe and thereon allege that Defendant 

DB Capital Investments, Inc. and Does 1 through 10 are California 

Corporations that are now, and at all relevant times were, licensed as real 

estate financial and investment brokers and engaged in the business of 

real estate development and construction, and were doing business in the 

Town of Alamo, County of Contra Costa, State of California. 

(FAC, filed on 1-30-18, p. 2, ¶ 4.)  Plaintiffs also include boilerplate agency allegations against 

all named defendants and all DOE defendants, but this boilerplate does not include any alter 

ego allegations.  (Id., p. 3, ¶ 11.) 

In the balance of the pleading plaintiffs lump defendant DBC in with Bowers, the fictitious 

business name “DB Investments”, and DOES 1 through 10; plaintiffs refer to this subset of 

defendants collectively as the “Developer Defendants.”  (Id., p. 4, ¶ 12.)  Again however, there 

are no alter ego allegations against these defendants. 
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The Motion to Compel Arbitration 

 Plaintiffs, in their opposition to DBC’s motion to compel arbitration, emphasized that 

the claims against DBC and Bowers would be litigated on separate tracks: 

Only one defendant is a signatory to the Agreement: DB Capital.  Should this 

petition be granted the Chekenes will be forced to litigate their claims against 

Bowers … while they are arbitrating their claims against DB Capital.  

[Emphasis added.]  This creates a significant potential that conflicting rulings on 

common issues of law and fact will be made in the arbitration hearing and 

Superior Court action. 

[ … ] 

Of the ten (10) defendants in this case, only one — DB Capital — is a signatory 

to the Agreement containing the arbitration clause.  The remaining defendants 

have exposure to the Chekenes for their negligent actions as developers, general 

contractors, and design professionals, respectively.  These nine defendants are 

not in this lawsuit as a pleading exercise to avoid arbitration, but rather, to 

answer for their actions in Superior Court — the only forum available to the 

Chekenes for these nonsignatory defendants.  [Emphasis added.] 

(Opposition, filed on 2-16-18, p. 5:8-14 and p. 6:7-12.)  Plaintiffs made a similar argument in 

their opposition to defendant DBC’s companion motion to stay: 

The Chekenes have not signed any contract with Bowers …  The plaintiffs do not 

believe that Bowers [is] subject to arbitration in this case due to the absence of 

an agreement containing an arbitration clause. 

(Opposition, filed on 3-12-18, p. 3:17-20.) 

Petition To Confirm 

 Plaintiffs filed their petition to confirm the arbitration award and enter a judgment against 

DBC more than one and a half years ago, on February 28, 2020.  Plaintiffs made no mention of 

a belief that defendant Bowers should be included in the judgment against DBC.  To the 

contrary, plaintiffs yet again emphasized the separateness of the arbitration and this action: 

In this case, the arbitration is the full and final disposition of the claims between 
the two opposing parties, the Chekenes and DB Capital.  [Italics in original.]  
…  In seeking to compel arbitration against the Chekenes, DB Capital 
specifically acknowledged the possibility that inconsistent rulings of law and fact 
could result from an arbitration that did not involve all parties in the underlying 
state court case.  … 
 
[ … ] 
 
Prevention of a double recovery is within the trial court’s jurisdiction and 
authority.  Following a trial in the Superior Court case, the court will assess (and 
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account for) the results of the Chekenes’ claims against DB Capital’s principal, 
Damnon Bowers …  The trial court has jurisdiction, through the use of credits, 
offsets, and remittiturs, to ensure that no party obtains a “double recovery.”  … 
 

(Reply, filed on 8-21-20, p. 8, lines 3-10 and 20-24.) 
 
 B. Plaintiffs Offer No Alter Ego Evidence. 

  B-1. Plaintiffs’ Conceptual Confusion. 

 In their briefs, plaintiffs make the specious argument that defendant Bowers should be 

added as an additional judgment debtor because he faces potential individual liability for his own 

tortious acts.  This is a non-sequitur because it has nothing to do with alter ego liability.  

If plaintiffs prove at trial that defendant Bowers committed tortious acts, plaintiffs may obtain a 

separate judgment against Bowers in his individual capacity.  But that has nothing to do with the 

equitable doctrine that plaintiffs invoke in this motion. 

 The Court notes that the personal liability of defendant Bowers, if any, may not prove to 

be co-extensive with the liability of judgment debtor DBC.  The arbitration award against DBC, 

for example, includes an award of attorney fees under the real estate purchase agreement.  

But Bowers was not a party to the purchase agreement, and would not appear to be liable for 

attorney fees based on his allegedly tortious conduct.  On the other hand, if plaintiffs prove that 

defendant Bowers committed acts of intentional fraud, plaintiffs may be able to recover punitive 

damages from Bowers, even though there was no award of punitive damages against DBC in 

the arbitration award. 

  B-2. Collateral Estoppel. 

 Plaintiffs appear to be arguing that the arbitrator’s award against judgment debtor DBC 

has collateral estoppel effect against defendant Bowers, conclusively establishing that Bowers is 

the alter ego of DBC.  This argument lacks merit for several reasons. 

 First, arbitration awards are not given collateral estoppel effect against those who were 

not parties to the arbitration.  (See Vandenberg v. Superior Court (1999) 21 Cal.4th 815, 836-

837.)  Second, there is no evidence that the issue of alter ego liability was presented to and 

necessarily decided by the arbitrator.  In fact, the final award expressly states that the arbitrator 

lacked jurisdiction to decide that very issue. 

Instead, the arbitrator merely referred to defendant Bowers as “the principal and 

controlling owner of” defendant DBC.  (Initial Partial Award, pp. 6-7, ¶ 1.)  The arbitrator did not 

define what “principal” or “controlling owner” meant, and certainly did not state a finding that 

Bowers is somehow the alter ego of DBC.  (Ibid.) 

 Plaintiffs appear to suggest that the arbitrator found an act of intentional concealment 

fraud on the part of defendant Bowers, and that this alone is sufficient to establish alter ego 

liability.  However, in addition to the conceptual problem with this argument discussed above — 
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alter ego liability and personal liability for one’s own torts are not the same thing — there is a 

second problem: the arbitration award contains no such finding of intentional fraud. 

The Arbitration Award 

 The First Amended Complaint states claims against defendant DBC for negligence, 

breach of contract, breach of implied warranty, and fraud.  But, with the imprecision typical of 

arbitration proceedings, the arbitrator never stated on which of these four legal theories plaintiffs 

prevailed.  Instead, the arbitrator noted only that “…  Claimants have not prevailed on all claims 

or theories of recovery …”  (Final Award, p. 8, lines 3-10.) 

 The arbitrator went to great lengths to find that defendant DBC was in a joint venture 

with defendants Barbera and Priceless.  (Initial Partial Award, pp. 7-8, ¶ 2.)  The arbitrator noted 

that this finding “necessarily impacts the analysis of liability and damages,” but did not go on to 

say precisely what the impact was.  (Id., p. 7, lines 17-24.)  Thus, the arbitration award may be 

interpreted as imposing vicarious liability on defendant DBC for the negligence of its co-

venturers, rather than direct liability for its own conduct or for the conduct of its agent, 

defendant Bowers. 

 The arbitrator did find that defendant Bowers “willfully” failed to reveal his own social 

media posts complaining about the work defendants Barbara and Priceless performed on 

Bowers’ own property.  However, the arbitrator did not make this finding in support of a 

determination that DBC had committed intentional fraud.  Rather, the arbitrator made this finding 

in support of a determination that plaintiffs conducted a reasonable pre-purchase inspection of 

the subject residence, under the circumstances.  The pertinent language from the award reads 

as follows: 

…  Claimant Andrew Chekene is a licensed general contractor with a substantial 

business and is without doubt, more knowledgeable than a hypothetical average 

prospective home buyer.  In evaluating 40 Gran Via for purchase, Claimants also 

availed themselves of the assistance of Daniel Chekene, Andrew’s father, himself 

a “forensic architect” also with presumptive expertise, who assisted Andrew in an 

initial inspection of the property.  Exhibits 10, through 18, in evidence include the 

familiar California Association of realtors documents typical in residential real 

estate transactions …  The then pending transaction was characterized as an 

“as is” sale.  The acceptance of a counter-offer triggered the inspection process 

that is the focus of much of the evidence and briefing.  It is in substantial part the 

fulcrum point for determining liability issues.  Claimaints cannot reasonably 

contend, and do not contend that that they had no duty to make an inspection.  

What Bowers/DBIC failed to disclose [is] in important part, an factor in 

determining whether Claimants’ inspection was or was not reasonable.  …  

[Emphasis added.] 

(Initial Partial Award, pp. 11-14, ¶ 4.)  The Court interprets this language as the rejection of a 

potential affirmative defense — that plaintiffs failed to conduct an adequate inspection — and 

not as a finding of intentional fraud liability. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   09/10/21 

 
 

- 6 - 

The Court further notes that the arbitrator’s finding of nondisclosure is fully consistent 

with plaintiffs’ theory of breach of contract, as opposed to intentional fraud.  In the Third Cause 

of Action for breach of contract, plaintiffs allege in pertinent part as follows: 

40. Plaintiffs, upon information and belief, state that Developer Defendants 

breached the Agreement by failing to disclose material and important 

information regarding the condition of the Subject Property that was within 

Developer Defendants’ knowledge.  Specifically, Developer Defendants 

knew or should have known that significant drainage problems were 

present on the Subject Property, resulting in flooding and water intrusion. 

(FAC, filed on 1-30-18, p. 11, ¶ 40.) 

Tellingly, there is no finding in the arbitration award that Bowers intended to defraud 

plaintiffs, even if with 20-20 hindsight Bowers should have disclosed his rather intemperate 

social media posts concerning Barbera and Priceless.  Bowers may well have subjectively 

believed that it was not necessary to highlight for plaintiffs his personal grievances against 

defendants Barbera and Priceless, given the following considerations: (1) Bowers had 

terminated those defendants when he learned of their unsatisfactory work on his own residence, 

and the work on plaintiffs’ residence was completed by other contractors; (2) the work on 

plaintiffs’ residence passed county inspection, and; (3) plaintiffs’ residence was also inspected 

before purchase by plaintiff Andrew Chekene, a general contractor, and by Andrew’s father, 

a forensic architect — both of whom presumably knew more about construction than Bowers 

himself.  Bowers may well have assumed that such multiple inspections would have revealed 

any significant problems with the work of Barbera and Priceless. 

Thus, even if the arbitration award were somehow dispositive in this action (it is not), the 

award simply does not paint defendant Bowers as engaging in the sort of dastardly conduct that 

is generally used to support a finding of alter ego liability.  Indeed, the arbitrator showed some 

sympathy for Bowers, stating in part as follows: 

As an aside, Bowers’ sense of personal betrayal (as well as monetary damage) 

by Barbera was palpable at the hearing, having described a ‘member of the 

family’ like relationship between Barbera and the Bowers household.  Barbera’s 

affably benign avuncular demeanor during his testimony at the hearing (where he 

was accompanied by his criminal defense counsel) was consistent with Bowers’ 

testimony as to the earlier relationship, but before the undisclosed (to Claimants) 

discoveries outlined above. 

(Initial Partial Award, pp. 10-11, fn. 9.) 

 For all these reasons, plaintiffs’ motion is denied. 
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 2.  TIME:  9:00   CASE#: MSC18-01662 
CASE NAME: MACHADO VS. MANOR CARE 
HEARING ON MOTION TO STRIKE PORTIONS OF THE 2nd Amended COMPLAINT 
FILED BY MANOR CARE-TICE VALLEY CA, LLC, et al. 
* TENTATIVE RULING: * 
 
Continued to October 22, 2021.  Further, on or before September 24, 2021, plaintiff shall file and 
serve a declaration either:  (1) attaching a redlined copy of the Second Amended Complaint 
showing all changes made from the First Amended Complaint; or (2) describing, by page, line 
number, and content, all such changes. 
 

  

 3.  TIME:  9:00   CASE#: MSC18-01662 
CASE NAME: MACHADO VS. MANOR CARE 
HEARING ON DEMURRER TO 2nd Amended COMPLAINT 
FILED BY MANOR CARE-TICE VALLEY CA, LLC, et al. 
* TENTATIVE RULING: * 
 
Continued to October 22, 2021.  Further, on or before September 24, 2021, plaintiff shall file and 
serve a declaration either:  (1) attaching a redlined copy of the Second Amended Complaint 
showing all changes made from the First Amended Complaint; or (2) describing, by page, line 
number, and content, all such changes. 
 

  

 4.  TIME:  9:00   CASE#: MSC19-01232 
CASE NAME: NEFERTARI VS. GRUPE MANAGEMENT 
HEARING ON MOTION FOR AN ORDER RE SETTLEMENT 
FILED BY SERVICE PROS PLUMBERS INC. 
* TENTATIVE RULING: * 
 
Before the Court is a motion by defendant Service Pros Plumbers, Inc. ("Service Pros") for an 
order determining its settlement with plaintiff Nefertari S is made in good faith under Code of 
Civil Procedure § 877.6. For the reasons stated, the motion is granted; the Court finds the 
settlement is a good faith settlement under Code of Civil Procedure § 877.6 and the factors set 
forth in Tech-Bilt, Inc. v. Woodward-Clyde &  Associates (1985) 38 Cal.3d 488. 

Background 

Plaintiff was approximately four years old when she suffered second and third degree burns 
entering a bathtub with scalding hot water in her apartment. Defendant Ramona Apartment 
Investors, LLC ("Owner") is the owner of the apartment building; defendant The Grupe 
Company dba Grupe Management Company ("Manager") is the property management 
company. The Owner and Manager ("Objecting Parties") object to a settlement between Plaintiff 
and defendant Service Pros, the company which performed plumbing work at the property and 
in the unit before Plaintiff and her family began residing there. Plaintiff filed her complaint in July 
2019. 

The settlement between Plaintiff and Service Pros was reached through a mediation supervised 
by Judge Richard Gilbert (Ret.). (Hogan Decl. ¶ 3.) The settlement provides for a payment of 
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$2,875,000, of which $25,000 is to be paid to each of Plaintiff's biological parents. (Hogan Decl. 
Exh. A.) Plaintiff has filed a separate motion for approval of the settlement as a minor's 
compromise which is set for hearing on October 29, 2021. 

Standards for Approval of Good Faith Settlement under Code of Civil Procedure § 877.6 

In an action alleging claims against multiple joint tortfeasors, a party may seek a good faith 
settlement determination under Code of Civil Procedure § 877.6(a) which, if granted, generally 
bars claims by any other joint tortfeasor for contribution and indemnity. (Code Civ. Proc. §§ 
877.6(a)(1) and (c).) The California Supreme Court in Tech-Bilt, Inc. v. Woodward-Clyde & 
Associates, supra, 38 Cal.3d 488 ("Tech-Bilt") listed a series of factors courts should consider in 
making the determination of good faith under Code of Civil Procedure § 877.6. These factors 
include the settlement amount paid, "a rough approximation of plaintiffs' total recovery and the 
settlor's proportionate liability," applicable insurance policy limits, the financial condition of the 
settling defendant, whether there is collusion or fraud designed to injure the nonsettling parties, 
and "a recognition that a settlor should pay less in settlement than he would if he were found 
liable after a trial." (Id. at 499.) The settlement lacks good faith if the settlement is " 'grossly 
disproportionate to what a reasonable person at the time of settlement would estimate the 
settling defendant's liability to be.' [Citation omitted.]" (Id. [quoting Torres v. Union Pacific R.R. 
Co. (1984) 157 Cal.App.3d 499, 509].)  

The moving party seeking a determination of a good faith settlement is only required to present 
a "barebones" motion. (City of Grand Terrace v. Superior Court (1987) 192 Cal.App.3d 1251, 
1261 ("Grand Terrace").) If the motion is opposed, the parties supporting the good faith 
determination must file declarations or other evidence "to negate the lack of good faith asserted 
by the nonsettling contesting party." (Id.)   

"The burden is upon the party objecting to the proposed settlement to prove an absence of good 
faith. (§ 877.6.) The challenger must prove 'the settlement is so far "out of the ballpark" in 
relation to these factors as to be inconsistent with the equitable objectives of the statute.' 
[Citation omitted.]" (North County Contractor's Assn. v. Touchstone Ins. Services (1994) 27 Cal. 
App. 4th 1085, 1091 [quoting Tech-Bilt, supra, 38 Cal.3d at 499-500].) (See also Code Civ. 
Proc. § 877.6(d).) 

The Court is entitled to rely on its judicial experience in assessing the good faith of the 
settlement amount. (Cahill v. San Diego Gas & Electric Co. (2011) 194 Cal.App.4th 939, 968 
("Cahill").) The determination of whether the settlement is a good faith settlement is left to the 
discretion of the trial court. (Id.)  

Procedural Objections Based on Pending Motion for Approval of Minor's Compromise 

The Objecting Parties argue the Court should defer making the good faith settlement 
determination until determination of the petition for approval of the minor's compromise. They 
cite Anderson v. Latimer (1985) 166 Cal.App.3d 667 and Leung v. Verdugo Hills Hospital (2011) 
193 Cal.App.4th 971. Neither case stands for the proposition that approval of a minor's 
compromise is a prerequisite to finding the settlement is a good faith settlement under Code of 
Civil Procedure § 877.6.  

The Objecting Parties also contend the settlement presented in the minor's compromise is 
different from the settlement agreement attached to the motion. (Opp. p. 5, ll. 1-11.) The only 
difference the Objecting Parties cite is the release provision of the settlement agreement stating 
each side shall bear her/its own attorneys' fees and costs compared to the minor's compromise 
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which provides that Plaintiff's attorneys' fees and costs shall be paid from the settlement 
proceeds. (Id.) The provisions are not inconsistent. The settlement agreement addresses the 
liability for attorneys' fees and costs between Plaintiff and Defendant, not the amount and 
manner of payment of attorneys' fees and costs between Plaintiff and her counsel. Approval of 
the amount and manner of payment of Plaintiff's counsel's fees and costs will be addressed in 
connection with the minor's compromise. 

Consideration of the Tech-Bilt Factors and Objections  

A. Settlement Amount 
 

The total amount to be paid in settlement, $2,825,000 to the minor and $50,000 in additional 
settlement payments divided between Plaintiff's biological parents, is substantial. Service Pros 
has presented evidence that Plaintiff's medical bills total approximately $531,000. (Hogan Decl. 
¶ 4; Saeltzer Reply Decl. ¶ 3, Exh. 2.) The minor's last medical treatment for the injuries was in 
February 2020, and the scarring is limited to her side and lower extremities, not her face, hands 
or arms. (Saeltzer Reply Decl. ¶¶ 2, 4 an Exhs. 1, 3.)  

Plaintiff's future medical expenses are uncertain but could be approximately $511,000 for 
additional surgeries, if the benefits from those surgeries would be sufficient in light of the 
invasiveness of the procedures. (Hogan Decl. ¶ 5; Beretska Reply Decl. ¶ 10 [addressing 
Objecting Parties' counsel's assessment of Plaintiff's doctor recommending a "conservative" 
approach regarding additional surgery].) The settlement payment amount covers all current and 
potential future medical expenses according to Plaintiff, with a substantial additional amount for 
general damages, even if additional surgeries were performed. 

B. Insurance Coverage Limits 
 

The total settlement payment is near the total insurance coverage limits of Service Pros' policies 
of $3 million. (Hogan Decl. ¶ 8.) The total insurance coverage of $3 million includes $1 million in 
excess liability coverage. (Id.) The settlement represents roughly 95% of available insurance. 

C. Lack of Evidence of Collusion, Fraud or "Bad Faith" 
 

The settlement was reached through a formal mediation supervised by a retired judge. (Hogan 
Decl. ¶ 3.) Nothing before the Court suggests the settlement was made in a fraudulent or 
collusive effort to impose greater or disproportionate liability on the Objecting Parties.  

D. Settlement "In the Ballpark" of Total Potential Liability and Proportionate Share 
 

Objecting Parties contend there is no estimate of the total potential liability and Service Pros' 
share of that liability. (Opp. pp. 7-9.) However, Service Pros has submitted evidence of the 
$531,000 in medical expenses Plaintiff has incurred, Mr. Hogan's estimate of the potential for an 
additional $511,000 for surgeries, if it were determined that the modest anticipated benefits 
outweigh the invasiveness of additional surgical procedures, evidence of Plaintiff's latest 
doctor's assessment in February 2020 indicating Plaintiff is attending day without restrictions on 
her activities, and evidence that the scarring does not affect Plaintiff's face, arms, or hands. 
(Hogan Decl. ¶¶ 4, 5; Saeltzer Reply Decl. ¶¶ 2, 3 and Exhs. 1, 2; Beretska Reply Decl. ¶¶ 2, 3, 
and Exhs. B and C.)  
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Plaintiff's Reply in support of the settlement addresses the range of possible outcomes, 
including a risk of a defense verdict. (Reply p. 7, l. 7-8.) There is clearly disputed evidence of 
whether Service Pros properly set the water heater temperature, and whether responsibility for 
the accident and Plaintiff's injuries lies largely or exclusively based on Plaintiff as a four year old 
child with developmental issues being left alone, unattended with the water on in the 
bathtub.(See Memo. ISO Mot. pp. 2-5; Plaintiff's Reply, p. 2; Ceglio Decl. Exhs. C-F; Berestka 
Reply Decl. Exhs. E-I Memo. ISO Mot. p. 6, ll. 2-5.) 

Plaintiff's counsel characterizes the settlement amount as "too significant" to reject in order to 
take a chance that Plaintiff might obtain a higher verdict at trial, particularly given the risk of a 
potential defense verdict based on the contested evidence of fault. (Reply p. 5, ll. 7-11.) Even if 
Service Pros were considered mostly responsible for Plaintiff's injuries, the Objecting Parties do 
not offer any evidence to suggest that a $2,875,000 settlement payment is not "in the ballpark" 
or a "rough approximation" of the potential liability under the circumstances and of Service Pros' 
share of that liability. Based on the Court's judicial experience, the Court finds that the 
settlement amount is not "grossly disproportionate" to a reasonable estimate of Service Pros' 
liability under the circumstances, and is consistent with the proper recognition that a settling 
party should pay less than the settling party's potential liability if the case went to trial. (Grand 
Terrace, supra, 192 Cal.Spp.3d at 1262; Tech-Bilt, supra, 38 Cal.3d at 499.) 

E. Failure to Present Evidence of Service Pros' Financial Condition 
 

Service Pros failure to present evidence of its financial condition does not preclude the Court 
from approving the settlement as made in good faith. The Court of Appeal affirmed approval of a 
good faith settlement in Cahill where no evidence of the settling party's financial condition was 
presented. (Cahill, supra, 194 Cal.App.4th at 968 [concluding Tech-Bilt does not require the 
settling defendant to present such evidence to support the good faith settlement motion where 
the settlement amount is not found to be "out of the ballpark"].)  

F. Objecting Parties' Request for Continuance Based on Need for Additional Discovery 
 

The Objecting Parties contend they need an independent medical examination ("IME") of the 
Plaintiff before the Service Pros settlement can be approved. They indicate they requested the 
IME for a date in August 2021, but Plaintiff was not available until September. They contend 
they cannot assess Plaintiff's potential future medical expenses. (Opp. p. 7, l. 22 - p. 8, l. 7.) 
The Objecting Parties ask that the motion be denied or continued to accommodate their request. 
(Opp. p. 8. ll. 8-10; Ceglio Decl. Exh. G [Rodzewich Decl.].)  

The good faith of a settlement is assessed at the time the settlement is made in light of the 
information then available. (Tech-Bilt, supra, 38 Cal.3d at 499.) The plaintiff is not under an 
obligation to fully investigate the liability of a particular defendant before settling with that 
defendant. (See Cahill, supra, 194 Cal.App.4th at 965-966 ["there is no requirement that a 
plaintiff must conduct a reasonable investigation and perform reasonable diligence to determine 
any potential liability of a settling defendant before entering into a good faith settlement. Such a 
requirement would be contrary to the public policy encouraging settlements and would 
discourage parties from entering into settlements early in the litigation process before incurring 
substantial litigation costs."].)  

Neither the parties nor the Court need complete information to determine whether a proposed 
settlement lacks good faith, only a "rough approximation" of liability. The Objecting Parties have 
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not shown that based on the rough approximation available the settlement lacks good faith. 
Based on the record before the Court, the Objecting Parties have not demonstrated the need for 
the IME before the good faith of the Service Pros settlement can be determined. The Objecting 
Parties request for a continuance of the motion is denied.  

Note on Exhibits 

The exhibits to the Ceglio Declaration do not comply with CRC 3.1110(f)(3) and Local Rule 3.42 
which require exhibits filed with the Court to be tabbed. Counsel is directed to review these rules 
and comply with them as to any future filings. Failure to do so may result in rejection or 
disregard of nonconforming papers. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-01782 
CASE NAME: GURULE VS. 7-ELEVEN 
HEARING ON MOTION TO SET ASIDE DEFAULT 
FILED BY 7-ELEVEN, LLC 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-01782 
CASE NAME: GURULE VS. 7-ELEVEN 
HEARING ON MOTION TO INTERVENE FILED BY 7-ELEVEN, INC. 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-01999 
CASE NAME: SUTHERLAND VS. CITY OF RICHMOND 
HEARING ON MOTION FOR MONETARY SANCTIONS 
FILED BY JONNI STANDISH 
* TENTATIVE RULING: * 
 
The motion is denied. The remedy was to seek to quash the improper discovery after the meet 
and confer. Responding to it defeats the claim and may be a waiver of such a claim. 
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 8.  TIME:  9:00   CASE#: MSC19-02272 
CASE NAME: MM DEVELOPMENT VS. LINX CARD 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY 
FILED BY MM DEVELOPMENT COMPANY, INC. 
* TENTATIVE RULING: * 
 
This case has now occupied 13 volumes, much of it discovery disputes. The court intends to 
refer the pending and any future motions to s discovery referee for resolution. The parties are to 
select an acceptable referee within 7 days, failing which, within 14 days both sides are to submit 
two suggestions each for the court. The fees for the pending motions will initially be divided 
equally and thereafter as ordered by the Referee, including for the pending motions.  The 
Referee is requested to expedite this and any future hearings and briefings on future motions 
and to order the losing party to pay for the fees incurred both of the prevailing side and that of 
the Referee. 
 
In the event that this ruling is timely contested a zoom link with the time of the hearing will be 
provided. 
 

  

 9.  TIME:  9:00   CASE#: MSC19-02272 
CASE NAME: MM DEVELOPMENT VS. LINX CARD 
HEARING ON DEMURRER TO 3rd Amended COMPLAINT 
FILED BY PELICAN COMMUNICATIONS, INC., et al. 
* TENTATIVE RULING: * 

 
On the Court's own motion, the hearing is continued to 9:00 a.m. on September 24, 2021. 
 

  

10.  TIME:  9:00   CASE#: MSC19-02272 
CASE NAME: MM DEVELOPMENT VS. LINX CARD 
HEARING ON MOTION TO COMPEL RESPONSES TO DISCOVERY 
FILED BY MM DEVELOPMENT COMPANY, INC. 
* TENTATIVE RULING: * 
 
See Line #8. 
 

  

11.  TIME:  9:00   CASE#: MSC19-02272 
CASE NAME: MM DEVELOPMENT VS. LINX CARD 
HEARING ON MOTION TO COMPEL DEPOSITION OF DEBBIE BARTMAN 
FILED BY MM DEVELOPMENT COMPANY, INC. 
* TENTATIVE RULING: * 
 
See line #8. 
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12.  TIME:  9:00   CASE#: MSC21-00139 
CASE NAME: PATEL VS. BUILTWELL CONSTRUCTION 
HEARING ON MOTION TO HAVE MATTERS DEEMED ADMITTED 
FILED BY ANAND PATEL 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

13.  TIME:  9:00   CASE#: MSC21-00259 
CASE NAME: ALEXANDER T. AGRESS VS. CITY OF RICHMOND 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY CITY OF RICHMOND 
* TENTATIVE RULING: * 
 
Dropped from calendar at the request of the moving party. 
 

  

14.  TIME:  9:00   CASE#: MSC21-00259 
CASE NAME: ALEXANDER T. AGRESS VS. CITY OF RICHMOND 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY AARON OSORIO 
* TENTATIVE RULING: * 
 
Dropped from calendar at the request of the moving party. 
 

  

15.  TIME:  9:00   CASE#: MSC21-00259 
CASE NAME: ALEXANDER T. AGRESS VS. CITY OF RICHMOND 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MARCUS FAUMUI 
* TENTATIVE RULING: * 
 
Dropped from calendar at the request of the moving party. 
 

  

16.  TIME:  9:00   CASE#: MSC21-00589 
CASE NAME: LINETSKAYA VS. ORINDA CARE CENTER 
HEARING ON MOTION TO COMPEL ATTENDANCE AT DEPOSITIONS 
FILED BY LYUDMILA LINETSKAYA, REGINA LINETSKAYA 
* TENTATIVE RULING: * 
 
Continued to 9/17/22 at 9 a.m. 
 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   07 
HEARING DATE:   09/10/21 

 
 

- 14 - 

17.  TIME:  9:00   CASE#: MSC21-00619 
CASE NAME: GEISKPOPF VS. FORD MOTOR COMPANY 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY ACTION 
FILED BY FORD MOTOR COMPANY 
* TENTATIVE RULING: * 
 
Hearing Dropped from calendar.  A dismissal of the Entire Action was drop boxed on 9/3/21. 
 

  

18.  TIME:  9:00   CASE#: MSC21-00619 
CASE NAME: GEISKPOPF VS. FORD MOTOR COMPANY 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY ACTION 
FILED BY BILL BRANDT FORD, INC. 
* TENTATIVE RULING: * 
 
Hearing Dropped from calendar.  A dismissal of the Entire Action was drop boxed on 9/3/21. 
 

  

19.  TIME:  9:00   CASE#: MSC21-01192 
CASE NAME: ISMAIL  VS.  PRA CP 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY RRA CP OPPORTUNITY TRUST 1, et al. 
* TENTATIVE RULING: * 
 
The late opposition is permitted, as is the reply. The demurrer is sustained with leave to amend. 
Any amended pleading to be served and filed no later than 9/30/21. 

It is not yet clear to the Court what the scope of the factual dispute is as to the Corporate status 
of Greenpoint. In any amendment, this is to be clearly and specifically addressed as to each 
cause of action and as to each defendant. A redlined version of the FAC is to be provided to the 
Defendants and if another demurrer is filed, that redlined version is to be Exhibit A to the 
demurrer. 
 

  

20.  TIME:  9:00   CASE#: MSN21-1339 
CASE NAME: MA VS. SAN RAMON POLICE DEPARTMENT 
HEARING ON PETITION OF CINDY MA TO PRESERVE EVIDENCE 
FILED BY CINDY MA 
* TENTATIVE RULING: * 
 
Hearing dropped per stipulation filed 9/7/21. 
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21.  TIME:  9:00   CASE#: MSN21-1412 
CASE NAME: WARREN VS. PREFERRED REMODELING 
HEARING ON PETITION TO RELEASE MECHANICS' LIEN 
FILED BY ZANETA WARREN AND RAYMOND WARREN 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 
 

  

22.  TIME:  9:01   CASE#: MSC21-00589 
CASE NAME: LINETSKAYA VS. ORINDA CARE CENTER 
HEARING ON PETITION TO COMPEL ARBITRATION 
FILED BY ORINDA CARE CENTER LLC 
* TENTATIVE RULING: * 
 
Due to the complexity of this issue, this matter is continued to 9/24/21 at 9 a.m. All the discovery 
motions set for 9/17/21 are continued to 10/29/21 at 9 a.m. 
 
See also Line #25 below. 
 

  

23.  TIME:  9:02   CASE#: MSC17-00640 
CASE NAME: GRANT VS. BARNUM 
HEARING ON MOTION FOR ORDER TO CONTINUE CASE PENDING IMPROVED HEALTH 
FILED BY RONALD A. GRANT 
* TENTATIVE RULING: * 
 
Hearing dropped by Court. Case settled per email from Atty. Vencill dated 9/9/21.  
 

ADD-ON 

 24.  TIME:  9:00   CASE#: MSC18-00980 
CASE NAME: MORRISON VS. BNSF RAILWAY COMPANY 
HEARING ON MOTION FOR LEAVE TO AMEND DISCOVERY RESPONSE 
FILED BY HEIDI MORRISON 
* TENTATIVE RULING: * 
 
Motion Denied. See Local Rule 3.300. The parties are admonished to comply with that rule in 
the future and if exempt from that program to comply with Local Rule 3.300 (a). 
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25.  TIME:  9:00   CASE#: MSC21-00589 
CASE NAME: LINETSKAYA VS. ORINDA CARE CENTER 
HEARING ON MOTION FOR STAY DISCOVERY AND ALL PROCEEDINGS 
FILED BY ORINDA CARE CENTER, LLC, et al. 
* TENTATIVE RULING: * 
 
Due to the complexity of this issue, this matter is continued to 9/24/21 at 9 a.m. All the discovery 
motions set for 9/17/21 are continued to 10/29/21 at 9 a.m. 
 

 

 


